SAMPLE AGREEMENT FOR ACQUISITION AND LICENSE OF ARTWORK
ELEVATE (title) PROJECT

This agreement is between the City of Ann Arbor (“City”), a Michigan municipal
corporation with its address at 301 E. Huron St., Ann Arbor, Ml 48104, , the Ann Arbor Downtown
Development Authority (“DDA”), 150 South Fifth Ave., Suite 301, Ann Arbor, MI 48104, and
“‘name” (“Artist”), whose address is “artist’s address”.

This agreement specifies the terms under which the City and DDA will own and license
artwork produced by Artist. The agreement envisions multiple pieces of artwork installed on either
City, DDA, or private property.

The parties therefore agree as follows:
1. Effective Date

This agreement shall become effective when all parties have signed.
2. Construction

This agreement is intended to be construed such that, unless otherwise stated, the City
has the rights and responsibilities pertaining to Artwork installed on City property, the DDA
has the rights and responsibilities pertaining to Artwork installed on DDA property, and
Artwork installed on private property will be the subject of a separate agreement between
the private property owner and DDA.

3. Definitions

“Artwork” means the artwork described in Exhibit A including any material derived from or
based on the artwork that is created under this agreement.

“Contract Administrator” means, for the DDA: Amber Miller, DDA Capital Projects and
Planning Manager, or designee; for the City, Skye Stewart, Chief of Staff, Public Services,
or designee.

4, Ownership and Use of Artwork; Intellectual Property Rights

A. Waiver of "Project name" and Rights Under Visual Artists Rights Act. As to Artist's rights
in the Artwork, the provisions of this agreement shall supersede the provisions of the
Visual Artists Rights Act of 1990, 17 U.S.C. § 101 et. seq., as amended (“VARA”). Artist
states that Artist is the author of the Artwork and that Artist waives all rights in or
protections applied to the Artwork and any uses of the Artwork set forth in VARA or in the
nature of "Project name" for all uses of the Artwork specified in this agreement and any
manner of display, partial display, loan, storage, transport, installation, removal, cleaning,
repair, reconstruction, reinforcement, change in configuration, change in location, or
destruction by the City or DDA.

B. Maintenance; Repair; Restoration. The City or DDA shall have the right to determine, in
its sole discretion, when and if maintenance, repair, or restoration of the Artwork will be
made. Artist shall provide the City or DDA with a detailed list of materials and methods
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used to create the Artwork upon the City or DDA’s request. Maintenance, repair, and
restoration requirements and responsibilities shall be as set forth in Exhibit A.

C. Damage; Alteration; Disposition of Artwork.

i. Artist acknowledges, for the benefit of the City and DDA, that the Artwork may be
installed into or upon a building, structure, landscape, or other City or DDA facility
and that such installation may subject the Artwork to destruction, damage,
distortion, mutilation, or alteration by reason of its removal. Artist acknowledges
that the Artwork may be placed outdoors, in a public location, or be unsecured.
Artist acknowledges the possibility of and waives all claims against the City and
DDA arising from the destruction, damage, distortion, mutilation, or alteration of the
Artwork by third parties or force majeure, including by weather, graffiti, or
vandalism.

ii. Nothing in this agreement shall preclude the right of the City or DDA as owner, in
its sole discretion, to remove, relocate, sell, donate, scrap, or destroy the Artwork
or any discrete piece thereof for any reason.

D. Safety. If the Artwork or any portion of the Artwork or the structure in which or upon which
the Artwork is installed becomes or is determined by the City or DDA to be a safety hazard,
the City or DDA may immediately take all appropriate measures to make it safe, which
measures may result in alteration of the Artwork.

E. Default Consent. For any provision of this agreement requiring consent or a response by
Artist, if the City or DDA does not receive consent or a response from Artist within 30 days
of receipt of the City or DDA's request, Artist shall be deemed to have consented to the
City or DDA’s request and waived the right to respond.

F. Transfer of Waiver and Other Rights with Artwork. Upon the transfer by the City or DDA
to a third party of title to the Artwork or portion of the Artwork, or of the structure or property
where the Artwork is installed, all Artist's waivers and grants of rights to the City or DDA
under this agreement shall apply to the transferee.

G. Intellectual Property Rights. All intellectual property rights in the Artwork shall vest in and
at all times remain vested in the originator of the material produced. Artist shall identify
and clearly mark all portions of the Artwork that constitute intellectual property, the rights
to which are vested in or retained by any other originator, and shall identify that other
originator. The City or DDA may require that any intellectual property that is not wholly
owned or controlled by Artist and that is used in the Artwork delivered under this
agreement be subject to substantially similar terms as if it were to be transferred to the
City or DDA under this agreement, including waiver of VARA rights.

H. Copyright Identification. When displaying or reproducing any image of the Artwork that is
subject to Artist's or another party's copyright (as identified and marked in accordance with
this agreement), the parties shall acknowledge such copyright with “©,” as appropriate, in
immediate adjacency to the image.

I. No Liability. The City and DDA shall not be liable and Artist shall not seek to hold the City
or DDA liable for the further interpretation, design, or implementation by others of ideas,
concepts, or intellectual copyright materials derived from the Artwork. Artist waives all
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claims against the City and DDA for royalties, compensation, or damages that arise from
the City or DDA’s use of the Artwork or the City or DDA’s authorization of third-party use
of the Artwork.

Ownership of Artwork. The City shall own the physical embodiment of the Artwork installed
on City property. The DDA shall own the physical embodiment of the Artwork installed on
DDA property.

. License; Use of Artwork. The City and DDA rights in this paragraph are perpetual and
nonexclusive unless otherwise stated. The City and DDA may create, display, distribute,
sell, or use photographs, scans, or other representations of any of the Artwork produced
under this agreement, in or on any medium, such as brochures, books, flyers, postcards,
posters, clothing, objects, broadcasts, films, presentations, or electronic files. If the
Artwork is a plan, design, or template, the City and DDA may reproduce the Artwork, with
appropriate technical modifications necessary to do so, in any location, in any format, in
or on any medium, in whole or in part, for any City or DDA purpose. The City or DDA may
authorize other government entities or entities that receive government or public tax
funding to use the Artwork in the same manner as the City or DDA is permitted to under
this agreement.

Survival. The provisions of this section 3 shall survive the expiration or termination of this
agreement.

Delivery, Installation, Transfer of Title

. Artist shall install the Artwork in the timeframe set forth in Exhibit A. The City or DDA may
reject the Artwork within 14 days after delivery if the Artwork does not meet the
requirements of this agreement. If the City or DDA does not reject the Artwork within 14
days, it shall be deemed accepted by the City or DDA.

. Ownership of the Artwork shall transfer to the City or DDA upon acceptance by the City or
DDA. If the Artwork is already in the City or DDA’s possession or otherwise does not
require delivery by Artist, ownership of the Artwork shall transfer to the City or DDA upon
the effective date of this agreement.

. If the Artwork is to be installed by Artist, installation shall be as described in Exhibit A.
Compensation

Upon completion of installation of the Artwork, the DDA shall pay the artist “$”. See
Exhibit A for details. The City shall not be obligated to pay compensation to Artist under
this agreement.

A. The total amount of compensation paid to Artist under this Agreement
shall not exceed the amount on Exhibit A, which shall be paid by the DDA
upon invoice by the Artist to the DDA for services rendered. Compensation
of Artist includes all reimbursable expenses. Expenses outside those
identified in Exhibit A must be approved in advance by the DDA.

B. Payment shall be made within a month following receipt of invoices
submitted by Artist and approved by the DDA.
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C. Artist shall be compensated for additional work or Services beyond those
specified in this Agreement only when the scope of and compensation for
the additional work or Services have received prior written approval by the
DDA.

D. Contractor shall keep complete records of work performed (e.g. tasks
performed, receipts, hours allocated, etc.) so that the DDA may verify
invoices submitted by Contractor. Such records shall be made available to
the DDA upon request and submitted with each invoice.

Warranties

1)

2)

3)
4)

5)

6)

. Artist warrants that:

Artist has the authority to grant the uses of the Artwork permitted under this agreement.

The Artwork does not infringe or violate any copyright, trade secret, trademark, patent,
or other proprietary or personal right held by any third party.

The Artwork is free of defects in workmanship, materials, and design.
The Artwork is safe and fit for its intended purpose and operates as intended.

The City or DDA will receive ownership of the Artwork free of liens, security interests,
or other encumbrances.

The Artwork has been created by Artist in accordance with applicable laws.

. These warranties are in addition to all other express, implied, or statutory warranties.
These warranties will survive inspection, test, delivery, acceptance, use, and payment by
the City or DDA. If any warranty is nonconforming, the City or DDA may, in its sole
discretion do one or more of the following:

1)

2)

3)

4)

5)

Retain the Artwork. If compensation was paid, the City or DDA may require Artist to
repay the compensation proportionate to the value of the nonconformance.

Reject the Artwork, in whole or in part. Artist shall have 30 days to remove the rejected
Artwork, after which time the City or DDA may dispose of the rejected Artwork in any
manner determined by the City or DDA. If compensation was paid, the City or DDA
may require Artist to repay compensation proportionate to the value of the rejected
Artwork.

Require Artist to correct or replace the nonconforming portion at Artist's expense
(including delivery and installation costs).

Correct, replace, or remove the nonconforming portion in a manner determined by the
City or DDA.

To the extent that any portion of the Artwork is in any action held to constitute an

infringement of any third party’s rights and its use is enjoined, require Artist, at Artist's
expense, to do one of the following: (a) procure for the City or DDA the right to continue
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its use of the Artwork, (b) provide a revised or new Artwork that does not infringe, the
acceptance of which shall be entirely at the City or DDA’s discretion, or (c) repay the
purchase price to the DDA.

6) Exercise any other statutory rights.

. The provisions of this section 6 shall survive the expiration or termination of this
agreement.

Risk Of Loss; Insurance; Indemnification

. Risk of Loss. Artist shall bear all risk of, and take such measures and obtain such
insurance as reasonably necessary to protect from, loss or damage of the Artwork prior to
acceptance of the Artwork by the City.

. Insurance. Artist is responsible for procuring and maintaining at Artist's own expense
whatever insurance is required during this agreement to protect Artist from claims for
bodily injuries, death, or property damage which may arise under this agreement and to
cover bodily injuries, death, property damage, or other losses that Artist and Artist’'s
employees, agents, and volunteers, may suffer while performing this agreement.

. Insurance. Artist shall maintain the following insurance for the duration of this agreement:

1. Commercial General Liability Insurance equivalent to, as a minimum, Insurance
Services Office form CG 00 01 04 13 or current equivalent. “The City of Ann Arbor”
and the “City of Ann Arbor Downtown Development Authority” shall be made an
additional insured. There shall be no added exclusions or limiting endorsements that
diminish the City of DDA’s protections as an additional insured under the policy. The
following minimum limits of liability are required:

$1,000,000 Each occurrence as respects Bodily Injury Liability or
Property Damage Liability, or both combined

$2,000,000 Per Project General Aggregate

$1,000,000 Personal and Advertising Injury

B. Artist’s insurance shall be considered primary with respect to all other valid or
collectible insurance and self-insured retention amounts that the City or DDA has.
Any other insurance the City or DDA has shall be considered excess insurance
only and shall not be required to contribute toward any claim arising from this
agreement. Artist waives all rights of recovery by its insurer against the City and
DDA for insurance claims arising from this agreement.

C. Insurance companies and policy forms are subject to approval of the City Attorney,
which approval shall not be unreasonably withheld. The documentation must
explicitly state the following: (1) the policy numbers; name of insurance company;
name, email address, and address of the insurance agent or authorized
representative; name and address of insured; project name; policy expiration date;
and specific coverage amounts; (2) all deductibles and self-insured retentions,
which may be approved by the City or DDA in its sole discretion; (3) that the policy
conforms to the requirements specified. Contractor shall furnish the City and DDA
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B.

with satisfactory certificates of insurance and endorsements prior to
commencement of any work. If any of the above coverages expire or change
during the term of this Agreement, Artist shall deliver proof of renewal and/or new
policies and endorsements to the Contract Administrator at least ten days prior to
the expiration date.

Indemnification. To the fullest extent permitted by law, Artist shall indemnify, defend, and
hold the City and DDA, and the City and DDA’s officers, employees, and agents harmless
from all suits, claims, judgments, and expenses, including attorney’s fees, resulting or
alleged to result, to its proportionate extent, from any act or omission by Artist or Artist's
employees, agents, or volunteers arising from the performance of this agreement.

Waiver of Claims. Artist accepts all risk arising from Artist’s acts under this contract and
waives all claims against the City and DDA, and the City and DDA’s officers, employees,
and agents for all injuries, damages, and losses arising out of Artist’s performance of this
agreement.

Notices; Contacts

All notices shall be in writing. Notices and communications shall be deemed to have been

received upon the earlier of (1) actual receipt or (2) the third day after being mailed to the following
addresses or to such other address noticed hereafter by either party:

City: City of Ann Arbor

Public Services Area Administrator
301 East Huron Street
Ann Arbor, Ml 48104

With a copy to:

City of Ann Arbor

ATTN: Office of the City Attorney
301 East Huron Street

Ann Arbor, Michigan 48104

Avrtist; “Name and Address”

Artist’s failure to keep the City and DDA informed of Artist’s current address shall be deemed a
waiver of the City and DDA’s notice and delivery requirements provided for under this agreement.

10.

Miscellaneous

A. Entire Agreement. This agreement represents the entire understanding between the City,

DDA and Artist and supersedes all prior representations or agreements. Neither party has
relied on any prior representations in entering into this agreement. This agreement may
be altered, amended or modified only by written amendment signed by Artist and the City
and DDA.



. Severability. Whenever possible, each provision of this agreement will be interpreted in a
manner as to be effective and valid under applicable law. However, if any provision of this
agreement or the application of any provision to any party or circumstance will be
prohibited by or invalid under applicable law, that provision will be ineffective to the extent
of the prohibition or invalidity without invalidating the remainder of the provisions of this
agreement or the application of the provision to other parties or other circumstances.

. Independent Contractor. Artist is an independent contractor. Each party to this agreement
is solely responsible for the acts of its own employees and agents. No liability, right, or
benefit arising out of any employer/employee relationship shall arise out of this agreement.
Artist does not have any authority to execute any agreement on behalf of the City or DDA
or to assume or create any obligation or liability on the City or DDA’s behalf.

. Termination. This agreement may be terminated by either party in the case of a breach of
this agreement by the other party, if the breaching party has not corrected the breach
within 15 days after notice of termination is given in conformance with the terms of this
agreement.

The City or DDA shall have the privilege, with or without cause, to terminate this
agreement at any time on 30 days written notice to the Artist in accordance with the notice
provisions contained in this agreement. If services are terminated for reasons other than
the breach of the agreement by the Artist, DDA shall compensate Artist for reasonable
time spent and reasonable quantities of materials used for purposes of this agreement
prior to notification of termination. As a condition of receiving such compensation from the
DDA, Artist shall transfer title to all partially completed Artwork, including plans, notes,
drawings, or other preliminary design items, to the DDA or City.

Electronic Signatures. Binding signatures on this agreement may be delivered
electronically.

Governing Law. This agreement shall be governed and interpreted under the laws of the
State of Michigan. The parties agree to venue in a court of appropriate jurisdiction in
Washtenaw County for any action arising under this agreement.

. Authority. The undersigned state that they have the authority to execute this agreement
on behalf of the party for which they sign.

(Signatures on the following pages)



ARTIST

Date:

“Artist Name”

CITY OF ANN ARBOR

Date:

Milton Dohoney Jr., City Administrator

Sue McCormick, Public Services Area Administrator

Approved as to form:

Atleen Kaur, City Attorney

DDA

Date:

Amber Mill, Capital Projects and Planning Manager



EXHIBIT A



